
 
 

IN THE COURT OF SPECIAL JUDGE :::: BILASIPARA :::: DIST. 

DHUBRI 

Present:-    Shri J. Borah, A.J.S 

Special Judge,  

Bilasipara. 

 

Special (POCSO) Case No- 01 of 2020 

u/s 4 of Protection of Children from Sexual Offences Act 

  State of Assam 

  -Vs- 

                        Nur Amin Khan 

             ……. accused person 

Date of framing charge :-  10-01-2020 

Date of recording evidence :-  06-02-2020 

      17-02-2020 

      06-03-2020 

      16-03-2020 

      28-09-2020 

      09-10-2020 

      11-11-2020 

     

Date of Argument  :- 11-12-2020 

Date of Judgment  :- 18-12-2020 

Advocates Appeared:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam. 

For the defence  :- Smt Syeda Afroza Akhtar,  

         Ld. Advocate for the defence.  
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J U D G M E N T 

1. This case is under section 4 of Protection of Children from Sexual 

Offences Act. So, the name of the victim is not mentioned and she is, 

hereinafter, referred to ‘x’.  

2. The prosecution case, in brief, is that Monowara Begum, the 

informant lodged an ezahar with the Nayahat police out post on 14-11-2019 

informing that the informant was busy with her domestic works on 13-11-

2019. On the very day at about 04.40 P.M ‘x’, the informant’s daughter was 

kidnapped by the accused Nur Amin Khan from her courtyard. ‘x’ was 

gagged while she was taken away. 

  So, the informant prayed for taking necessary action against the 

accused Nur Amin Khan.  

3. The Nayahat police out post received the ezahar vide GDE no. 249 

dated 14-11-2019 and the same was forwarded to the Bilasipara police 

station. The Bilasipara police station received the ezahar and registered as 

Bilasipara police station case no. 1210/2019 under section 

366(A)/372/511/34 Indian Penal Code, read with section 4 of Protection of 

Children from Sexual Offences Act. The Case was investigated and having 

found prima facie u/s 366(A) Indian Penal Code read with section 4 of 

Protection of Children from Sexual Offences Act against the accused Nur 

Amin Khan, laid the charge sheet before this court for trial. 

4. The accused Nur Amin Khan, hereinafter called the accused, 

appeared in this case and he was furnished copy. Charge was framed under 

section 4 of Protection of Children from Sexual Offences Act, POCSO in short, 

against the accused. The charge was read over and explained to the accused 

to which he pleaded not guilty and claimed to be tried.  

5. The prosecution, in order to bring home the charge against the 

accused, examined 8 (eight) witnesses, namely-   

1. Monowara Begum  P.W-1 

2. Sahidur Rahman  P.W-2 

3. Mokttakin Hoque  P.W-3  

4. Aminal Hoque  P.W-4   

5. Anowar Ali   P.W-5  

6. ‘x’/ the victim  P.W-6 
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7. Dr. Rinku Ahmed  P.W-7 

8. Nurul Hussain  P.W-8 

6. The accused was examined u/s 313 Cr.P.C and his statement was 

recorded where he denied all allegations levelled against him in the evidence 

adduced by the prosecution and also declined to adduce evidence in 

defence. 

7. Heard argument for both sides. 

  Mr. T.K Bhattacharya, learned Addl. P.P has submitted that the 

prosecution has proved it’s case under section 4 of POCSO Act. So, the 

accused may adequately be punished. 

  Per contra, ld. advocate for the defence, Mr. R. Islam and Smti Syeda 

Afroza Akhtar have submitted that there are contradiction between the 

statement of ‘x’ she gave before the Magistrate and evidence she adduced 

before this court. The contradictions are vital and such contradictions may 

vitiate the prosecution case. The witnesses examined by the prosecution are 

hearsay evidence, so, they are not reliable witnesses.  

 

8.          POINTS FOR DETERMINATION   

 

i. Whether accused on 13-11-2019 at about 04.40 P.M at Boalkamri 

Part II under Bilasipara police station, committed penetrative 

sexual assault on ‘x’, aged about 15 years old and thereby 

committed offence u/s 4 of POCSO Act?  

 

 

DECISION AND REASONS THERE OF 

 

9. Since P.W-1 Monowara Begum is the informant and P.W-6 ‘x’ is the 

alleged victim, so, both are the prime witnesses in this prosecution case. Let 

see the evidence of this two witnesses. 

  P.W-1 Monowara Begum has stated in her evidence that she is the 

informant in this case. The occurrence took place on 13-11-2019 and it was 

about 04.40 in the afternoon. On the day of occurrence, in the afternoon, ‘x’ 

was playing badminton with her sister Sneha. At that moment two boys 

namely Nur Amin and Nur Mahammad had taken away her daughter ‘x’. At  
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that time, she was busy with her domestic works. The two boys gagged the 

mouth of ‘x’ and had taken her forcibly. She with her family members 

searched ‘x’, but they did not find out. Accordingly, they lodged the ezahar 

Ext-1. The police recovered ‘x’ after a day and a night. ‘x’ told her that the 

accused Nur Amin and Nur Mohammad induced her and had taken away her. 

  In her cross P.W-1 has stated that she got to know the name of the 

accused persons, but she did not know them. She did not see how the 

accused had taken away ‘x’. She denied that the accused persons did not 

take away ‘x’. 

10. P.W-6 ‘x’ has stated in her evidence that the informant is her mother. 

She does not know the accused. On the day of occurrence i.e on 13-11-2019 

at about 04.00 P.M she was playing badminton with her sister. At that 

moment two boys came there and they called her. When she went to them, 

they got her into a bike forcibly and took away her. The boys who had taken 

away her were Nur Amin Khan, Sultan Khan and Nur Mohammad. They took 

her into a house. The accused Nur Amin told her to put off her clothes. 

When she did not agree to do so, he torn her clothes. Thereafter, the 

accused Nur Amin had sexual intercourse with her. She raised hue and cry, 

but nobody helped her. The accused kept her in the said house on the said 

night. Next day, the police recovered her from there. She gave her 

statement before the Magistrate, Ext-2 is the said statement. Ext-2 (1)(2) 

are her signatures.  

  In her cross P.W-6 has stated that she did not know the accused 

earlier. Her parents did not know while she was taken away. She knew the 

accused when he took away her. She failed to recollect what she had stated 

before the Magistrate. She denied that the accused did not tear her dress. 

She denied that she did not state before the Magistrate or the police that the 

accused torn her dress. As the accused gagged her mouth, so, she could not 

shout. She denied that the accused did not commit sexual intercourse with 

her. She denied that she has adduced her evidence as taught by her 

parents. 

11. Thus, minute scrutiny of evidence of P.W-1 and P.W-6 shows that 

P.W-1 Monowara Begum is mere an informant. She did not see who took 

away her daughter ‘x’ as she has clearly stated that she was busy with her 
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works when the accused had taken away her daughter ‘x’. Even she lodged 

the ezahar before ‘x’ was recovered. So, she lodged the ezahar without 

knowing anything from her daughter. After recovery of ‘x’, P.W-1 got to 

know from her daughter that ‘x’ was taken by the accused. So, P.W-1 is 

mere informant. The whole things depend on P.W-6 ‘x’. 

  As per evidence of P.W-6, she was forcefully taken away by the 

accused gagging her mouth. She was taken to the house of the accused 

where she was committed rape on her. She did not know the accused before 

she was taken away by the accused. She had no talk with him. She admitted 

that she gave her statement before the Magistrate, Ext-2. Perusal of the 

statement Ext-2 shows that she gave a different version in Ext-2. While P.W-

6 has stated in her evidence that she did not know the accused earlier. But 

she stated in Ext-2 that she had love affair with the accused. While P.W-6 

has stated in her evidence that the accused gagged her mouth and took 

away. But in her statement Ext-2 she stated that on 13-11-2019 she had 

gone with the accused without informing anybody of her house. While P.W-6 

has stated in her evidence that the accused took her to a house, where 

accused forcefully disrobe her and had sexual intercourse with her. At the 

same time she stated in Ext-2 that she went with the accused to his house 

and stayed there for two days and they had sexual intercourse.  

  Thus, there are many contradictions between the statement Ext-2 

and the evidence adduced before this court. The contradictions are vital and 

outstanding. The discrepancies or contradictions are not minor rather such 

contradictions are major. Such contradictions may affect the prosecution 

case.  

12. Another aspect is that age of the victim ‘x’. 

  P.W-1 Monowara Begum is the informant. She is also the mother of 

the victim. But P.W-1 has not stated even a word regarding the age of ‘x’. 

P.W-6 ‘x’, the victim herself has not stated in her evidence regarding her 

age.  

  P.W-8 Nurul Hussain is the investigating officer. In his evidence P.W-

8 has stated that he collected the birth certificate of the victim. But P.W-8 

nor the prosecution exhibited the birth certificate. 

  So, it is a lapse on the part of the prosecution to prove the age of the  
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victim. When the age of the victim is not duly proved to be minor, it must be 

accepted that the victim was major at the time of occurrence. If ‘x’ was 

major at the time of occurrence, her activities will go in favour of the 

accused. 

13. If the evidence of P.W-6 is accepted that she was forcefully 

committed sexual intercourse by the accused, her evidence must be 

authenticated by Medical and Health Officer. 

  P.W-7 Dr. Rinku Ahmed is the Medical & Health Officer who 

examined the health of ‘x’. 

  P.W-7 Dr. Rinku Ahmed has stated in her evidence that on 16-11-

2019 she had examined ‘x’ and found as follows: 

  1. General Examination: Normal; 

 2. Menstrual history: Normal; 

 3. No injury in her body or private part; 

 4. Laboratory finding: No spermatozoa is seen. 

 Final opinion: No evidence of rape or sexual intercourse is found.  

 The evidence of P.W-7 shows that she found no injury on ‘x’. There 

was no symptom of rape on ‘x’. If ‘x’ was a minor and was committed rape 

by the accused, there must be some evidence of injury or evidence of rape. 

But there was nothing on ‘x’. 

 In such a position, the evidence of P.W-6 that the accused had 

sexual intercourse on her cannot be believed.    

14. Now let see the evidence of other witnesses.  

  P.W-2 Sahidur Rahman is the father of ‘x’. He did not see the 

accused when his daughter was taken by the accused. He got to know all 

about the occurrence from his daughter ‘x’. As the evidence of P.W-6 ‘x’ is 

itself is not clean which is imbibed with many contradictions, in such a 

situation the evidence of P.W-2 who got to know all about from P.W-6 

cannot be accepted.  

15. P.W-3 Mokttakin Hoque is an independent witness. According to P.W-

3, he got to know from the parents of ‘x’ that someone took away ‘x’. He 

searched but he did not find her. He also stated that ‘x’ was recovered from 

the house of the accused.   

  The evidence of P.W-3 is ambiguous. He has not stated whether he 
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went to the house of the accused while ‘x’ was recovered from the house of 

the accused. He only stated that the police recovered ‘x’ from the house of 

the accused. But P.W-3 is not clear how he got to know about it.  

  So, the evidence of P.W-3 is not clear rather imbibed with many 

ambiguities.   

16. P.W-4 Aminal Hoque is also an independent witness. According to 

P.W-4 when he was working in the field, he saw someone got into a bike of 

a person. But he could not identify them.  

  Thus, the evidence of P.W-4 is not clear enough to understand. He 

has not stated who got into the bike and who was the bike rider. All this 

things remained in dark. So, the evidence of P.W-4 cannot be accepted.   

17. P.W-5 Anowar Ali is also an independent witness. According to P.W-

5, he saw ‘x’ to get into the bike of the accused and they had gone away. 

Except this he knows nothing. The evidence of P.W-5 is not clear. P.W-5 has 

not stated where he saw ‘x’ and the accused. He has also not stated where 

he was when the accused had taken away ‘x’. So, the evidence of P.W-5 is 

not reliable.   

18. P.W-8 Nurul Hussain investigated the case. According to P.W-8, he, 

during investigation, recovered the victim from the house of the accused. 

This evidence of P.W-8 is also supported by P.W-6. P.W-8 also prepared 

charge sheet, Ext-5. According to P.W-8, ‘x’ did not state before him that the 

accused committed sexual intercourse with her tearing her dress. P.W-8 has 

also stated that ‘x’ did not state before him that the accused kidnapped her. 

  Thus, the evidence of P.W-8 also divulges many contradictions in the 

evidence of P.W-6.  

19. Being the said position of prosecution evidence, it appears that the 

prosecution evidence is not sufficient and reliable to prove the offence as 

alleged against the accused.  

  The prosecution, thus, has failed to prove it’s case under section 4 of 

POCSO Act against the accused beyond all reasonable doubt.  

20. Held, the accused is not guilty u/s 4 of POCSO Act.   

21. Accordingly, the accused is acquitted and set at liberty. 

  The bail bond of accused stands cancelled and the bailor is 

discharged from all liabilities. 
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  The case is disposed of. 

  Given under my hand and seal by this court on this 18th day of 

December, 2020 at Bilasipara, Dist- Dhubri. 

 

 

       (Shri J. Borah) 

                          Special Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

APPENDIX 

 

PROSECUTION WITNESS:- 

P.W-1 Monowara Begum   

P.W-2 Sahidur Rahman   

P.W-3 Mokttakin Hoque    

P.W-4 Aminal Hoque    

P.W-5 Anowar Ali     

P.W-6 ‘x’/ the victim   

P.W-7 Dr. Rinku Ahmed   

P.W-8 Nurul Hussain   

 

PROSECUTION EXHIBITS:- 

 Ext-1 Ezahar, 

Ext-2 Statement of ‘x’ recorded u/s 164 Cr.P.C. 

Ext-3 Medical report. 

Ext-4 Sketch Map, 

Ext-5 Charge Sheet. 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 (Shri J. Borah) 

     Special Judge, Bilasipara 


